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. that his aunts will not be © indulgent 


as, to humour him in this precipuum, and allow him to 
think hifnſelf a great prince, he ſeems determined to be as 


croſs to them as he can: And as Mr David Smyton is pre- 


ſently in poſſeſſion of the hill of Kilmares, Mr Hugh thinks 


it would be very fine, if he could get that reverend gentle- 


man and his ſpouſe turned away, without warning, and 


even between terms. Therefore the point with him is, ſtre- 
nuouſly to infiſt, that the lands, which. are the ſubject of 


| this 33 ſhould be immediately ſet by public roup. 


The proceſs having come before My Lord Barjarg, Ordi- 


nary, your petitioners pleaded, that this roup could not 


proceed; Imo, Becauſe ne ſubject in queſtion was a com- 

mon property, not to b ſet but by the conſent of all par- 

ties; and, 2do, That at Faſt the roup could not proceed for 
this year, becauſe Mr yton who poſſeſſed the lands as a 

tenant, and paid rent for them, could not be removed, 
without being legally warned, or in due time ſiſted in Court, 

which would have been equivalent to a warning. 


The Lord Ordinary has not conſidered theſe objections | 


Dec. 10, 


as relevant: For after hearing parties. procurators, his Lord- 
ſhip was pleaſed, on the = of December laft, to pro- 
nounce an mterlocutor, finding, inter alia, That the nds 
of Hill of Kilmares, manſion-bouſe, office-houles, yards, 
and pertinents, ought to be ſet by public roup to. the 


3 higheſt bidder, for the behoof of all concerned ; and 


ATE warrant to the ſheriff · depute or ſubſtitute of the 
ire of Ayr to ſet the ſame accordingly.” 
And del of roup having been drawn out by the pur- 


| ſuer, your petitioners were ordained, by an interlocutor 


of the 14th of January laſt, to give in anſwers to them. | 
A repreſentation having been preferred to the Lord Or- 
4 b 12 humbly complaining of his Lordſhip's judgment, 


his Lordſhip, on the 15th of January laſt, was pleaſed to 
pronounce the following interlocutor : * Ordains this rer 
4 Preſentation 


' _Þ* duced; and ordain the roup to 


(3 . 


« preſeation to be ſen and atiſwered; and, in the mean 
time, ordaing the repreſenters to obtemper the interlo- 


„ cutor of the 14th current, and give in their objections 


1 to the articles of rouꝑ, with certification, that if the re- 


© preſentation is, upoftt anſwers, fefuſed, theſe objeQions 


Vill not afterwards be received.” And upon adviſing 
this repreſentation, and anſwers thereto, his Lordſhip 
- was pleaſed, on the 21ſt January 1767,..to * refuſe the 
* deſire of the repreſentation, and adhere to the former in- 
1 terlocugor; and in, reſpe& there are no objections to the 
„ articles of roup, to approve of the ſcroll thereof pro- 
proceed thereupon.” 
Your petitioners were very much diſappointed by this 
judgment. They were adviſed; that if there ſhould be a- 


ny doubt with reſpect to their fiſt defence, viz. That a 


common property could not be ſe without the conſent of 
all parties; yet it was ſurely quite clear, that they were 
well founded 3 in their ſecond defence, viz. That a tenant 
could not be removed, without being legally warned, or 
in due time fiſted in Court. 


* therefore gave in a ſecoß repreſentation to the _— 


ge in which they excuſed themſelves for 

hee ant dela layed to give in objections to the articles of roup, 
becauſe 1 had really been aſſured that no roup could go 
on. They now, bowever, in obedience to his Lordſhip, 
did, in their repreſentation ive fach anſwers, that the 
Purſuer's men of law were a amed of the unreaſonable 
terms which had been pro ofed; and almoſt as ſoon as 


ey, f. ſaw them cut up in a propet manner, they - pltantly 


Qed, and pris to another form. 
In th 5 ſecond repreſentation, your petitioners urged, with 
ſome > of confidence, the plea 5 which they were in- 
| ce "to hold; and after humbly intreating his Lord- 
ſhip to review his! rmer interlocytor, they concluded with 
E- #103 that his Lordſhip, in reſpect that there is upon 


_©< this ' 
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The Lord Ordinary, on the ;.;th of February 1767 
was pleaſed to refuſg-this repteſenrarion, ſo far as it re- 
claimed againſt the interlocutors finding the lands ought 


to be ſet by public roup; RBI Yo be anfwered, 


ſo far as it contains objections to the form of the roup. 2. 
Upon this it was, that the purſuer's men of law thought 


| it expedient to make a precipitate re ly, and paſs from their 
former propoſals. therefore 5 


Lord Ordinary, on 
. the 6th of February curr oy end. pleaſed to pronounce the 


following interlocutor: 


co chis 
* repreſentation, with the r in reſpect of 
* the purſuer's 8 appoints the lands to be ſet in 
” , one parcel for the | enh year ; and, with that varia- 
tion, allows the act and warrant for ſetting the ſame, 
formerly pronounced, to be extracted ; but ſuperſedes 
* extracting for eight days. 
The petitioners would now humbly ſubmit theiveguſe to 


the review of your Lordſhips 


And, in the firft place, x ad do with ſubmiſſion 
that a common property cannot be ſet without the 


_ conſent of all concerned. This ſeems ſo conſanant 


to the plain principles of equity, that the none can- 
not allow themſelves to think that it is deter- 
mined by law : For it cannot be denied, N "have 
« propane; bo: the ion; and therefore it ap- 
n e that they ould, for any ſpace of time, 
depri ved of rivileges ariſing from that „ 
right of iſpoſng of te lands If an eſtate, the right of 
which is in dependance before a Court, is allowed to re- 
main in the fituation it was in when the ſuit was 2 
muſt not lands, of which the proportions oſ property a 
are in queſtion, an . uin in the Gant ep A And 
it be a maxim in law, potior eft conditio prohubentis, mult 
nor 
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( 
nor this maxima hold with! double force, hea dpd of ghove 
are for the prohibition ? Wo 
| " Das t an ation befogs the ſheriff of Ayr 8 
cray ing to have theſe lands ſet, which, your petitioners are g 
informed, the ſheriff refuſed ; at it is evident-that {IE 
no ſuch p iflion has been grants And it is ſubmitred. .., 
to your ordſhips, if the judgment of a competent court = 
can be ſet aſide, or rendered Ke may batby.” | * 
a regular adyocation. b _ 
But, in the ſecond place, your petitioners, wich all dafe- \ 
rence, contend, That the other point on which they reſt cheir | 
plea, is ſolid and unexceptionable, viz. That Mr Smyton. 
the preſent poſſeſſor of t lands, cannot be removed for * | 
| this year, as he has not been properly warned. | 1 
a „ he urſuer has been pleaſed of, That was this 2 1 
1 


rence is neceſſary, as a proper action called in Court, =D 
days before the term of Whitſunday, is, by act of © 

| ſelene of your Loodſhips, equal co the warning ion 

„ by of parlament. 
l lde who has chere in the „can, 

tenant: 
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The purſver has taken upon him to ſip; That Mr Smy- 


ton has had theſe lands for à very low-rent:z==To which 
the petitioners ſhall - anſwer, That the former tenant 


was very happy to give up a leaſe of them, not yet expired, 


at the ſame rent which-MrSmyton pays. And they deny that 


he did this becauſe any differences had ariſen between the 
proprietors and him, as has been falſely inſinuated by the 
pur ſuer: For the fact is, that they, and James Speir the 
former tenant, always lived in the very beſt underſtand- , 
1 
The purſuer did alſo take upon him to ſay, That there 
appeared to be a colluſion here between Mr Bryce and Mr 
Smyton; that Mr Smyton artfully obtained poſſeſſion of 
the lands from Mrs Thomſon, his mother-in-law, who 
liferented them, when ſhe was at the age of 80, or there- 
by, and became one of Mr Smyton's converts. : 
The petitioners cannot but feel ſome indignation at 
theſe unworthy reflections. The character of Mr Bryce for 
downright honekty,: is above ſuch low imputations, The 
plainneſs and primitive ſimplicity of Mr Smyton, will 
make him paſs for a crafty politician. It is to be 
hoped Mir Thomſon was a convert many years before ſhe 
was acquainted with Mr Smyton. The purſuers hetle 
ſneer at things ſacred, will, it is believed, be of ii ue to . 


him either one way or other. 


Your petitioners do maintain, that notwithſtanding all 
that Mr Hugh has ſaid, the lands have been much bene- 
fited by Mr Smyton, who has given them every advantage, 
and kept the houſes in ſuch repair as, it is probable, 2 
other tenant would have done. 

It is hoped petitioners will de forgiven to ſay, that 
they have ſaffered much anxiety and vexation from Mr 


Hugh, who 1s really a very undutiful young man. If he 
would 


„ 
would only have given up his fancy for a præcipuum, 9 
petitioners to have the lands amicably divide 


the faireſt terms for their nephew, by honeſt men in he 
* whom they would have allowed him to chuſe him- 


by wc this he would not k. 2. Sith. . He is a limb of 

dhe law, and ſeems uncommonly keen to have a plea. It 
is evident that he has imbibed nothing of the juſtitia attribu- 
trix, nothing of that juſtice which 'ought to be cultivated 
between near relations ; but he forces his aunts and their 
husbands into this Court; litigates every point with them; 
throws out injurious Ininust ns againſt them; and even 


perſiſts in ſupporting what your petitioners humbly appre- 
hend is untenible. 


However untoward Mr Huh 1 may be, they would ſtill 


look upon him with the concern of parents; but they can- 
not agree to pleaſe him ſo far, as to turn out his aunt and 


ber huſband in an improper manner. The young gentle- 


al 


man actually propoſed, in — — 4 


houſe white is aunt lives, ſhould be ſet to the high- 


eſt bidder, till Whitſunday next: A propoſal too abſurd to 
be executed, bur an evident mark. of the unhappy diſpo- 


ſitions of their nephew. 
Mr 1 upon the faith of his continuing in poſſeſ- 


4 


ſion, hath taken no ſtep whatever towards diſpoſing of his 


cattle, utenſils of huſbandry, r ee 


for a farm; and your Lordſhips muſt be ſenſible, how ſe- 


vere it would be to remove him in this fituation, which 
indeed they, with all ſubmiſſion, cannot fear from this 
Court. 


And they would humbly inſiſt, that Mr Hugh al be 


obliged to indemnify them of the unneceſſary charge which 
he has put them to on this head. Had the ſame diſpoſi- 


tions, which he now ſhews, been exerted when he was Hae 
| A, | years 
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years younger, u would have been 


May it therefore pleaſe » your Lordſhips, to- as the In 


Attonding to juſthce, Gel!" 
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